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Gonzalo Hernandez-Montelongo, and his wife and daughter, natives and

citizens of Mexico, petition for review of the Board of Immigration Appeals’
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(“BIA”) order dismissing their appeal, which the BIA construed as a motion to

remand based on ineffective assistance of counsel.  We have jurisdiction pursuant

to 8 U.S.C. § 1252.  Reviewing for abuse of discretion, Movsisian v. Ashcroft, 395

F.3d 1095, 1098 (9th Cir. 2005), we deny the petition for review.

The BIA did not abuse its discretion in concluding that Petitioners failed to

satisfy the procedural requirements set forth in Matter of Lozada, 19 I. & N. Dec.

637 (BIA 1988), because petitioners concede that they did not provide their former

counsel with notice of their allegations.  See Reyes v. Ashcroft, 358 F.3d 592, 599

(9th Cir. 2004).  

Contrary to Petitioners’ contention, the facts underlying their ineffective

assistance of counsel claim – that their former counsel failed to timely file their

cancellation applications – are not undisputed in the record.  See id. (recognizing

that compliance with the Lozada requirements is not arbitrary or onerous where

the underlying claims are controverted).

We deny Petitioners’ request that we take judicial notice that their former

attorney is no longer eligible to practice law in California, and remand the case to 
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the BIA, because the proper recourse is to file a motion to reopen with the BIA. 

See Iturribarria v. INS, 321 F.3d 889, 896-97 (9th Cir. 2003); 

8 C.F.R. § 1003.2 (c)(1).

PETITION FOR REVIEW DENIED.  


